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IN THE UNITED STATES DISTRlCf COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

Case No. 02-22778-CIV -MOORE

MICCOSUKEE TRIBE Of fNDIANS
OF fLORIDA, a federally-recognized Indian tribe,

1Ft!En by tr1 _D,C

Plaintiff,
A~2.)-

VS.
ORDER.

".,n, ;.;. "..L>uJ..
~.; 11-5.DIG'!.~.
S-D. III ,,~. t""~1

UNITED STATES OF AMERICA, U.S. ARMY
CORPS OF ENGINEERS; et aI.,

Defendants.
I

THIS CAUSE came before the Coun upon Federal Defendants' MotioD to Amend

Judgment and Memorandum ofPoims and Authorities in Support Thereof (DE #249).

UPON CONSIDERATION of the Motion, and being otherwise rully advised in the

premises, it is

ORDERED AND ADJUDGED that Federal Defendants' Motion to Amend Judgment and

Memorandum of Points and Authorities in Support Thereof (DE #249) is GRANTED IN

PAR'r. Defendants shan issue a Supplemental Environmenta11mpact Stalement in accordance

with this Court's March 14, 2006 Order on or before September 18, 2006.

DONE AND ORDERED in Chambers at Miami, Florida, this,.}rlt'day of April, 2006.

KJ11~
~NITED STATESDISTRICT JUDGE

cc: All counsel of n:c:ord
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

IV~ICCOSUKEE TRIBE OF INDIANS
OF FLORIDA, a federally.recognized Indian tribe,

pMntiff,

vs. ORDER

UNITED STATES OF AMERICA, U,S, ARMY
CORPS OF ENGINEERS, et al.,

Defendants.

Case No. 02-22778-CIV*MOORE

THIS CAUSE came before the Court upon PtaintiffMiecosukee Tribe’s Motion for

Summary Judgment on Counts [, II, I1], IV, VIII and IX of Plaintiffs Complaint and Incorporated

Memorandum of Law (DE #163), Federal Dffendams’ Corabined Memorandum in Opposition "to

Plaintiffs Motion for Summary Judgment and in Support of Cross-Motion for Summary Judgment

(DE #167), NRDC Intervenors’ Opposition to Miccosuk~e Tribe of Indians’ Motion for Summary

Judgment and lntervenors’ Cross-Motion for Summary Judgment Against Federal Defendants mad

Incorporated Memorandum of Law (DE #172), Federal Defendants’ Combined Mgmorandum in

Opposition to NRDC Iatervenors’ Motion for Summary Judgment and in Support of Cross-

Motion for Summary Judgment on lmervenors’ Cross-Claims (DE #t88), and all Responses,

Replies and Oppositions thereto, as w~l as PlaintiffMic=osukee Tribe’s Motion to Strike

Defendants’ Exhibit 6 and Arguments Based on it and In=orporated Memorandum of Law (DE

#227).

UPON CONSIDERATION of these Motions, and being otherwise fully advised in the

pro’hinge, the Court eaters the following Order.



03/16/2006 11:40    3052791365 LEHTINEN PAGE 03/35

PlaimiffMiccosukee Tribe ("Plaintiff’ or the "Tribe") and the Natural Resources Defense

Council, Florida Wildlife Federation,~ Izaak Walton League of America, National Parks

Conservation Association, National Wildlife Federation, Sierra Club and the Cape Sable sea.fide

sparrow, ~ Ammodramus Maritime Mirabilis~ (collectively, "Intervcrtors") challenBe a series of

water mamtgement decisions by the U.S. Army Corps of Engineers (the "Corps") designed to

avoid jeopardy to the endangered Cape Sable seaside sparrow (the "Sparrow") in the Everglades

National Park (the "Everglades") while administering a number of CongressionaUy authorized

programs aimed at balaneir~g the water-related needs of South Florida.

In 1948, Congress authorized the Central and Southern Florida Project for Flood Control

and Other Purposes ("C & SF Project"), The purpose of the C & SF Project was to control.wat~

flows and levels io South Florida and the l~verglades. The C & SF Project provides both flood

protection and water supply for the devdoped areas of South Florida. through the use of, among

other things, the South Dade Conveyance System ("SDCS") -- a series of canals, levees and water

eon.trol structures. Watea- Conservation Area 3-A ("WCA-3A") is an Everglades marsh

~The Florida Wildlife Federation was dismissed from this actior, on March 7, 2006 (DE
#247).

~According to the U.S, Fish & Wildlife Service, Cape Sable seaside sparrows are small
birds about 13 centimeters or 5 inches long that are primarily found in southern Florida.

3The Cape Sable seaside sparrow, Ammodramus Maritima Mirabilis, does not have
standing to serve as a named Intervenor in this action and is hereby dismissed. See Cetacean
_Communiff v. Bush, 386 F.3d 1169, 1178-9 (gth Cir. 2004) ("[i]fCongress and the President
imended to take the extraordinary step of authorizing animals as wel] as people and legal entities
to sue, they could, and should, have said so plainly") (quoting Citizens to_End Animal SBff’efip~ &
Ex~oloitation,_In.e. 3k N ew.Engl..and u~ g36 F.Supp. 45, 49 (D.Mass. 1993)).

2
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comprising in excess of I00,000 acres in Miami-Dade and Broward counties that is part of the C

& SF Project area. The C & SF Project also affects an area in Miami-Dad� County known as the

8.5 Square Mile Area, the Miccosukee Reserved Area, and the Tribe’s reservations located along

Tamiami Trail and Krome Avenue. In order to maintain "acceptable" water levels in WCA-3A,

the Water Control Plan and P, cgulatiot~ Schedule guides water managers charged with regulating

inflow and outflow of water through the various water control .~tructures within WCA-3A. The

Corps and its local sponsor, the South Flodda Water Management District ("SFWMD") operate

the C & SF Project pursuant to the water regulation schedules.

Following unanticipated environmental consequences, particularly higher water levels in

the western part of the Everglades and the drainage of’ marsh in the eastern halt" of the Everglades,

Congress authorized the Corps and thB SFMWD in 1984 to experiment with different methods of

delivering water to the Everglades that resalted in better distribution of the water between

different areas of the Everglades. Pub. L. No. 101-229, 103 Star. 1946 (Dec, 13, ]989) (codified

at 1.6 U.S.C.. § 410v5 tp 410r-8). This experimentation appeared to have two consequences:

First, it led to Congressional authorization of the Modified Water Deliveries Project (the

"MWD") which calls for the construction of new water control structures in the northern part of

the Everglttdes; and second, it allowed to Corps to operate different water delivery methods and

study their impacts on the Everglades’s ecology. Among the water delivery methods employed

was "Test 7," which governed water delivery methods in the Everglades from 1995-1999.

Test 7, however, had corxsistea~t negative effects on the Sparrow population ofthe

Everglades, leading to th.¢ U,S. Fish and Wildlife Service ("FWS") to ask the Corps to reduce

water levels in the Sparrow’s western nesting habitat in order to increase the probability of
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succcssfu] breeding for that year. The Corps requested and received approval from the Council

on Environmental Quality CCEQ") for emergency aItemative arrangements pursuant to the

National Environmental Policy Act ("NEPA") and deviated from its "lest 7 operations. In

February 19991 the FWS issued a final Biological Opinion CBO") on the effects of Test 7 ~d

other programs on several species, including the Snail Kite, The BO concluded, among other

things, that the continued operation of Test 7 would lead to the extinction ofthe Spa’row. In

keeping with that conclusion, the FW5 provided a "Reasonable and Prudent Alternative" (°’RPA")

identifying actions that the FWS believed would protect the Sparrow from fiarther danger until the

M3k’D was completed. In December I999, in response to the BO, the Corps issued the Interim

Structural Operating Plan ("ISOP"). Although the/SOP did not include many of the RPA’s

water management components, the Corps asserted that the ISOP would produce hydrologic

conditions eqmvs/ent to the RPA. The ISOP directed the closure of certain structures 1:hat had

the effect of increased water levels in the WCA-3A. The Corps sought and received em.erg~cy

authorization from CEQ to prepare an Environmental As~ssment ("EA") pursuant to NEPA aa’ter

¯ e initial implementation oflSOP. The consequence ofincr~nsed water l~el~ was predicted in a

drat~ EA issued in January 2000, followed by a final EA issued in March 2000. CEQ also directed

the Corps to prepare a full Environmental Impact Statement ("EI$") for a new, longer term plan,.

the Interim Operafir~ Plan ("lOP"), that would replace the ISOP and remain in place until

completion of the MWD Project. In December 2000, after, eotasultati.on with CEQ, the Corps

issued a revised and updated I$OP ("ISOP 2001").

After a notice and comment period, the Corps issued a Draft Environmental Impact

Statement ("DEIS") on the IOP in February 200l. The DEIS assessed six alternatives, including
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the [SOP 200 I, with Alternative 5 as the preferred choice. Public reception led to another round

of mediation ~hrough the Institute for Environmental Conflict Resolution C’IECR") in order to

select a ptan for the IOP. After the public comment period on the DEIS ended, the Corps began a

series of meetings with various federal and non-federal groups (including the FWS, the Corps,

Everglades National Park, and the South Florida Water Management District ("SFWMD")) for

the purpose of selecting and recommending a plan for the lOP. To that end, this advisory body

selected Alternative 7 as the preferred plan and issued a Supplemental Draft Environmental

Impact Statement ("SEIS"). The Corps again took public ~oaunent~ on the SEIS, In December

2001, SFWMD withdrew from the agreement on AIternative 7. In response to this withdrawal,

the Corps resumed mediation and developed "Alternative 7R." Alternative 7R contained new

operational structures and features that were not included in the SEIS, such as the addition of two

large pumps; removal of the southernmost four miles of the I_,-67 vx’ten~ion levee; and the

construction of various seepage reservoirs, Itl April, 2002, FWS issued an amended Biological

Opinion on Alternative 7K that predicted that lOP 7K would degrade 88,300 acres of snail kite

critical habitat in WCA-3A In May 2002, the Corps isled a Final Environmental lmpaet

Statement ("I~IS") recommending Alternative 7R as the Final Kecernmended Plan. On July 3,

2002, the Corps issued a Record of Decision ndopting the Fir~l Recommended Plan.

On September 20, 2002, Pla.intifffiled a Complaint alleging viulations of the National

Environmental Policy Act ("NEPA") and the Endangered Species Act ("ESA"), improper agency

action under the Administrative Procedure Act ("APA"), violations of the rnlemaking provisions

of the APA~ violation~ of the Fiftl~. Amendment guarantee of due process, nuisance under federal

common law, ~olation of the Indian Trust doctrine, as reflected in the Florida Indian Land Claims
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Settlement Act of 1982, violations of the Federal Advisory Committee Act, and improper

delegation of agency authority, all stemming from allegedly improper action by the Corps in

adopting and implementing the IOP. This Court previously dismissed three of Plaintiff’s Counts,

leaving six counts remaining. ~ DE #-142. In May 2003, the NRDC Intervenors filed an

Answer and Cross-Claim for Declaratory Judgment ("Cross-Claim").

I1. ~tandard_QfKevi e~

The Plaintiff.and Intervenors face an uphill battle. Under the APA, courts must net aside

agency decisions found to be "arbitrary, capricious, an abuse of discretion, or otherwise not in

accordance with the law." 5 U.S.C. § 706(2)(,4,); FCC vLNational Citizens Committee for

Broadcastin_~, 436 U.S 775, 802 (1978) TO determine whether ~gerxey action is arbitrary or

capricious, we must consider "whether the decision was based on a con.~ideration of the relevant

factors and whether there has been clear error of judgment." l~lar,sh v. Oregg_n~Natural Re_sources

490 U.S. 360, 378 (1989) (citations omitted). ’The agency must "examine the relevant

data and articulate a satisfactory explanation for its action including a ’ratior~al connection

between the facts found and the choice made.’" Motor V_ehiele Mfrs. Ass’n v. State Farm Mut.

Aut_o. Ins, _Co., 463 U,S. 29, 43 (1983), lfan agency considers the proper factors and makes a

factual determination on whether the environmental im.paets are significant or not, that decision

implicates ~ubstantial agency expertise and is ~ntitled to deference, Marsh, at 376; see also

Gr.e..enpeace Action v. Frart!dia, 1.4 F.3d 1324, 1330 (9th Cir.1992), Pursuant to this deferential

standard, reviewing courts should not substitute their judgments for those of an agency as to the

ertvironmental consequences of’its actions. K igp~e v. Sierra_Cl_u~, 47_7 U.S. 390, 410, n. 21
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(19?6).

The applicable ~t~dard for r~vi~wing B. summary judgment motion is unamhiguously

stated in Rule 56(c) ofthe Federal Rules of Civil ProGedure:

Thej udgment sought shall be rendered forthwith if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits,
ifany, show that there is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law,

Summary judgment may be enter~ only where there is no genuine issue ofmaterM fact.

Twiss v~._Kury, 25 F,3 d l 551, 1554 (1 lth Cir, 1994). The moving party has the burden of

meeti,~g this ~xacti~ standard~ Adioke~ v. $.H.JLCJF~b~ & Co., 398 U.S. 144, t57 (I970). A~

issue of fact is "material" if it is a legal elem¢.t of the claim under the applicable substantive law

which might affect the outcome of the case. ~dl_en v, Tvson~oo_cLs. Inc.. 121 F,3d 64~-, 646 (! lth

Cir. 1997), It is "’genuiu£’ ff the record tak~ as a whole could lead a rational trier of fact to flnci

for the nonmoving party. Id.

In applying this standard, the district court must view the evidence and all factual

inferences therefrom in the light most favorable to the party oppoaing the motion, ~ However,

the nonmoving party:

may not rest upon the mere allegations or denMs of the adverse party’s
pleading, but the adverse party’~ response, by affidavits or a~ otherwise
provided in this rule, must set farth sp~ifio faots showing that there is a
genuine issue for trial.

Fed. R. Civ P. 56(e). "The mere existence ofa se’mti[l~ of evidence in support of the

[nonmovant’s] position will be insufficient; there must be evidence on which the jury could

reasonably find for the [nonmovant]." Anderson v. Liberty Lob~, 477 U.S. 242, 7-52

(1986),
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In other words, the patty opposing summary judgment "must do more than simply show

that there is some metaphysical doubt as to the material facts." Ma.t.suShim Elec. Indus, Co. y.

Z.e.nith Radi~Q, 475 U.S. 574, 586 (! 986). In determining whether this evidentiary threshold has

been met, the trial court "must view the evidence presented through the prism of the substantive

evidentiary burden" applicable to the particular cause of action before it. Anders.o.~, 477 U.S. at

254. Summary judgment may be granted if the nonmovant fails to adduce evidence which, when

viewed in a light most favorable to him, would support a jury finding in his favor. I~ at 254.55.

Additionally, the nonmoving party must "make a showing sufficient to establish the

existenc, of an element essential to that party’s case, and on which that p arty will bear the burden

of proof at trial." C¢lotex_CoJ:p, v. Carte,t, 477 U.S. 317, 322-23 (1986), The failure of proof

cottcerning an essential element oft, he t~onmoving party’s case necessarily renders all other facts

immaterial and requires the court to grant the motiot~ for summary judgment. Id. "The summary

judgment standard is particularly appropriate in cases in which the court is asked to review.., the

decision of a.federal administrative agency." Florida Fruit.& Vegetable Grow_ers A_s~’n y,__Brock,

771 F,2d 1455, 1459 (1 lth Cir. 1983) (internal citations omitted). In eases such as this, the

application of the "arbitrary and capricious" standard to the Corps’ conclusions in view of the

facts in the admi~_strative record raises legal questions, not factual ones.

The Plaintiff claims that it is entitled to summary judgment on Count I for nine reasons, all

stemming from Defendants’ alleged violation of the National Errvironmental Policy Act

("NEPA").
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NEPA is the self-proclaimed "basic national charter for protection of’the environment"

40 C.F.R. §l $00. l(a). The stated goal of’the NEPA process is "to help public officials make

decisbns that are based on understanding of environmental consequences, and take actions that

protect, restore, and enhanoe th~ environment." 40 C.F.IL §1500, l(e), Specifically, it ’Eimposes

procedural requirements upon federal agencies to ensure that they adequately assess the

environmental impacts of actions they undertake." CiW ofOxfo_[d, G~_qrgia v. Federal A_v_ia_ti.or~

Administration, 428 F.3d 1346, 1352 (1 lth Cir. 2005). NEPA was "designed to insure a fully-

informed and welt-considered decision but not necessarily a decision this or any other Court

would have made had we been members of the decisionmaking unit of the agency." Florida

Wild, life Federafio.n v. Goldsch .m.j.dt, 506 F.Supp. 350, 375 (S.D.Fla. 198 I).

Alleged violations of NEPA are to be reviewed under the "~’bitrary and capricious"

standard set out by the APA. See .Indiana Forest _Allj_ance,_Inc, v. Urfit.e.d_States Forest Service,

325 F.3d 85I, 858 (7th Cir. 2003) ("our review of the Forest Service’s action und~ NEPA is

governed by.the Administrative Procedures Act (APA)... Under the APA, courts must set aside

agency decisions found to be "arbitrary, e.aprieious, an abuse of discretion, or otherwise not in

accordance with the law") (citations omitted); DuboJs v,U.S, Deo’t__ofAgrieulture, 102 F,3d

1273, 1284 (lst Cir. 1996) ("Like NEPA, the CWA does not articulate its own standard of

review; therefore the appropriate scope of review for both NEPA claims and CWA elnirrts is the

standard set forth in the APA" (citing Tow_n of Norfolk v, .U.s.S. Arm,/CorDs of.F,~gin.eers, 968

F.2d 143 8, ] 445 (1 st Cir. 1992); _Oregon Naturalj~,es_ourees Council v. 15. S. Forest Se _ryice, 834

F.2d $42, 851- 52 (9th Cir. t987)); Florida Kc~s_Coalition.__lnc...v. U~S. Army..Corps of’Engineers,

374 F,Supp.2d I 116, 1139 ($,D.FIa. 2005) ("As with judicial review of other NEPA actions
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under the APA, the standard of review for determining whether an agency’s reliance on a

categorical exclusion was proper is the ’arbitrazy and capricious’ standard); O_c_~0Ja Conservancy

v. Evans, 2003 WL 23358201, *3 (S.D,FIa. Dec, 17, 2003) ("The standard of review for claims

under the MSA, NEPA, and the APA itself is supplied by the APA, 5 U.S.C, § 706(2)").

A~    ?kddit_ional_Sup_ p]erne~tal Envirqn_mental IrnpactStatement

Both the Intervenors mad the Plaintiffargue that the changes implemented by Alternative

7P, were significant and therefore warranted the adoption of an additional supplemental

environmental impact statements ("SEIS"). Federal agencies are required to prepare a SEIS if

"[t]he agency makes substantial changes in the proposed action that are relevant to enviromxaental

con~rns" or "[t]here are significant new circumstances or information relevant to environmental

concerns and bearing on the propo~od action or its impacts." 40 C.F.K. §1502.9(e)(!), In

addition to the daunting standard Plaintiff must satisfy here, courts have also recognized a. public

policy rationale for not requiring an agency to file a supplemental EIS every time a modification is

made. ~ee S~ate q_fCalifornia v. Block, 690 F.2d 753, 77~ (gth Cir, 1981) (noting that requiting

an agency to refile an SEI$ each time any changes have been made could make the agency

"hostile to modifying the alternatives to be responsive to earlier public comment." Furthermore,

CEQ gtfidanee states t.h~t if an agency is presented with an alternative that is a minor variation

from the previous version, "the agency should develop and evaluate the tlew alte.rn.ative~ if it is

reasonable, in the final EIS. flit is qualitatively within the spectrum of alternatives that were

discussed in the draft, a supplemental draft will not be needed." 46 Fed.Keg. | 8026, 18035

(1981). The lntervenors in paJ~ieular embark on a helpful review of the circumst~tnces

surrounding the adoption of Alternative 7K and the features added to Alternative 7R that differ

10
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from Alternative 7.

In December 2001, the SFWMD withdrew its approval for Alternative 7, apparently

because "Alternative 7 did not provide the same flood corer01 benefit as ISOP ...." Briefing

Statement on lOP at 1-2. In turn) the SFWMD’s decision to withdraw its approval for

Alternative 7 ted to the adoption of Alternative 7R_4 All of the parties agree that implementation

of Alternative 7R led to th~ construction oftl~ following featu:es:

¯ An S,356 Pump Station, located in the northeast corner of the Everglades;
¯ An S-332C pump station and ~epag~ reservoir, located on the ~astem edge of the

Everglades;
¯ An S-332B - S-332C connector reservoir, running north from the S-332C

reservoir;
¯ An S-332D se~ag~ reservoir, located south of the S-332C reservoir,

Ulrich Decl., ¶ 10; AR 3666, tab 57.

These structures (the "R Structures") had the effect of doubling the pumping capacity ofth~

SDCS and increasing the existing reservoir capacity tenfold. ~ Fish and Wildlife Coordination

Act Report at 19; Ulrich DecL, Gamble Decl, Exh. K at 4-5. The Plaintiff argues that over $30

million was spent to build temporary structures thai differentiated AItzrnatiw 7R from its

predecessor. See PlaimiffMiccosukee Tribe’.q Combined Response to F~deraI Defendants’

Cross-Motion for Summary Judgmem and Reply in Support of Tribe’s Motion for Summary

Judgment CPI. Res.") at 18.

4The Intcrvenors astutely recognize that FFWMD’s decision to withdraw its approval of
Alternative 7, in and ofitsdf, seems to indicate the gravity of the Corps’s actions. Se__~ NP,.DC
~ntervenors’ Opposition to Miccosukee Tribe of Indians’ Motion for Summary Judgment and
lntervenors" Cross-Motion for Summary Judgment Against Federal Defendants and Iaoorporated
Memorandum of Law Clmervenors’ Motion"), at I$ C’[l]t is doubtful that the District would
hava pulled out of Rn agreelllent that required an unpr~edented effort to craft (the Alternative 7
agreemcmt), risk the political and legal, consequences of doing so, and ulthnately agree to the new
alternative, if it believed the changes involved wouid not be significant"),

11
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The Defendant points out that all of the P. Structures were components of two previously

authorized projects: the MWD Project (authorized irx 1989) and the C-111 Project (authorized in

1996). ~ Final. Fish and Wildlife Coordination Act Report; Central and South Florida Project

on Modified Water Deliwries to Everglades National Park; AP. 3666, tab 57 ("Construction

impacts had been analyzed and approved in prior NEPA documents for MWD and C-I 11

Projects"), Thus, no additional NEPA analysis was required b¢gauso "construction and operation

of these structural features have already been anaJyzed in odor NEPA documents." Ulrich Decl.,

at¶ll.

The changes implemented by the Corps could hardly be considered insignificant. The

scope ofthe construction itself is vast. Furthermore, as the Intcrvenors point out, the Corps’

argum~m that construction of th~ g structures is somehow "pro-approved," or e~xempt from a

NEPA analysis by the earlier adoption of the C-111 and Modified Water D¢[iwry Projects is

unavailing. Projects of this sort are not moam to be instituted piecemeal. The cobbling together

of a portion of the C-111 Project, approved ten years ago, and a portion oft.he MWD Project,

approved 17 years ago, to create a modification to a relatively recent water delivery ptan is

inappropriate. In any event, the actual structures are different - the new S-332B, S-332C and S-

332D structures increase pumping capacity bytwenty-five percent. [ntervenors’ Motion, n. 15.

Finally, in its Amended BO, the FWS predicated its approval of the P. Structures on the

assumption that the g Structures would be operated in a mimaer "�onsiStent~ with the project

purposes as defined for [the Everglades]" by the C-I 1 l Project, ~ Gamble Dec[,, Ex. O at 8.

This is bmtressed by statements in the FEIS that required that the u~e of these new pump stations

and reservoirs are consistent with the original guidelines and goals of’the C-111 and MWD

12
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Projects. See DE 3662 at 40-41 ("Operations will be modified as necessary to achieve desired

habitat conditions consistent with" the restoratior~ Projevts); .~d~ at x, 41 ("Normal operations will

be targeted to achieve marsh restoration"). Aceordlng to the Intervertors, consistent with the

original guidelines and goals of the C-111 and MWD Projects, means eortslstent with marsh

operational criteria,s which the Corps is undisputedly only now beginning to implement.

The Court agrees with the Inte~ertor5 and the Plaintiff that the failure of the Corps to

prepare a SEIS, with hydrologic modeling results and interpretation of the modeling stemming

from the introduction of Alternative 711, was arbitrary and capricious. Accordingly, for the reason

stated above, this Court finds that the Defendants violated NEPA. The Court need not consider

Plaintiff’s additional arguments alleging violations of NI~PA at this time.

I_v_,

The procedural requirements oftbe ESA correspond, a~d overlap, with the prooedural

requirements ofNEPA. Si_err~ Club v_._U~S. Army C_o_rps of Engineers., 295 F.3d 1:209, 1216

(! lth Cir. 2009-). Challenges brought under either statute are reviewed by the arbitrary and

capricious standard, as defined by the Administrative Procedure Act, 5 U_S.C. §§ 701-706.

Under this standard, the court gives deference to the agency dedsion by reviewing for clear error,

and by refraining from substituting its own judgment for that of the agency. Motor Velaid~ Mfrs.

Ass’n of the U,S,, Inc. y. State Farm Mut. Auto_Ins. Co., 463 U.S. 29, 43 (1983). However, the

court must also look beyond the scope of the decision itself to the relevant factors that the agency

considered. [d.._~. The Court’s duty ~,s to ensurethat the agency took a "hard look" at the

~S__e_g Section VIII, .infra.

13



83/16/2886 11:48    3852791365 LEHTINEN PAGE 15/35

environmental eonseqoences of the proposed action. North_Buo_k.h.ead Civic Ass’n v. Skinny_r, 903

F.2d 1533, 1541 (l l th Cir. 1990). This duly requires the court to consider not only the final

documents prepared by the agency, but also the entire administrative record. Mo.. Coalition for

t__he Env’t v Corps of Epg’_rs_of_the U.S. Army, g66 F.2d 1025, 103 ] (8th Cir. 1989),

The Plaintiff’ argues that the Defendants violated the ESA because the Corps: (1) did not

provide FWS with tile 7R modeling, and therefore inappropfhtteJy relied on FWS’s BO; (2) failed

to jreinitiate consultatioo on the impacts of 7R modeliug on the habitat of the snail kite after the

BO was issued; (3) made an "irreversible coa~rnitment of resources" during the consultation

process; and (4) failed to demonstrate that it can comply with the terms of the "incidental take

statement" for lOP operations.

A_..,    FailuT~_3o Provide Alte~tjve 7J~ Modelinj~

In its NEPA cintra, which Plaintifflargely reiterates here, the Plaintiff argues that the

Corps’ failure to use Ahemative 7R modeling in its FEIS analysis rose to the level of’arbitrary and

~pricious behavior because "there is no doubt that the best science available to determine the

impacts of Alternative 7R is the raodeling of’7R?’ PlalmiffMiocosukge Tribe’s Motion for

Summary Judgment on Counts I, II, III, IV, VIII and IX of’P[aintif£s Complaint and

Incorporated Memorandum of’Law ("PL Morton") at I I; P1. Res. at 14 The raultiple adverse

effects ofAJ.ter~ative 7R, such as increased flooding artd other biological harm, were thus

allegedly excluded in the NEPA process. The Defendants respond that it wa~ unable to include

preliminary modeling on Alternative 7R. in tlm¢ for inclusion in the lOP FEIS and Record of

Decision C’ROD"), and it made an informed decision to implement the lOP wkhout completing

the computer modeling on Alternative 7R, ~d, The Corps notes that its "decision to implemet~t

14
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the !OP was informed by, but did not rely solely on, the incomplete results of modeling for Alt.

7R?’ Federal Defendams’ Combined Memorandum in Opposition to Plaintiff’s Motion for

Summary Judgment and in Support of Cross-Motion for Summary Judgment ("Def, Opp?’) at 11.

The Corps’ urgency in implementing the lOP before the completion of modeling was due to "the

onset of the summer rainy season," and the fear that deferral of the decision would "once again

pose potential negative impaots on critical habitat for the endangered sparrow," AR 3666 Tab 57~

at 4. Finally, Alternative 7R "provides for continuing monitoring of present and future conditions

in WCA 3A and other tribal lands by the Miceosukee Tribe, and ineorporate~ a mechanism for the

Plaintiff to make recommendations to the Cotp~ for changed operations if the Plaintiff determines

that conditions indicate jeopardy to the health or safety of the Tribe," Def, Opp. at 12.

According to the ESA, "eaoh agency shall use the best sciertfifio and commercial data

available" to ensure the protection of any endangered or protected species. 16 U.S,C. 1536(a)(2).

Similar to its claim alleging a violation of NEPA, the Plaintiff alleges a violation of the ESA

beoause the Corps failed to provide oompleted Alternative 7R modeling to FWS before FWS

issued its Final Amended BO. ~ PI, Res. at 27. The Corps provides a number of defenses to

this claim, First, the Corps claims that the Alternative 7 modeling had not yet been completed as

of the date of implementation of the IOP. Thus, the FWS’s charg¢ to use the "best available data"

could not be fulfilled, as the FWS is not required to conduct independent studies or await new

data. See Pl. Motion at 22. Furthermore, the Corps argues that the FWS noted in Rs Amended

BO that although Alternative 7K modeling was not available, it was able to extrapolate from

model runs produced for Alternative 7 in its Final Amended BO, AR 3662, at B38-39.

Plaintiff’s argument boils down to a complaint that the Corps did not complete modeling

15
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quickly enough. PI. Res. ~tt 28 ("The Corps began modeling m early 2002, so it was not outside

the Corps’ ability or realm of possibility to complete the modeling"). This may be true, but the

Plaintiffhas failed to demonstrate that the Corps acted arbitrarily and capriciously for a number of

reasons. First, a delay era few morlths (if indeed it is the case that the Corps could have

completed modeling sooner) hardly rises to arbitrary and capricious behavior that the Plaintiff is

required to show Second, in its Final Amended Be, FW5 concluded that "[t]he IOP Alt-TR

features and operations lave not been modeled, but some extrapolations can be made from model

run~ produced for IOP Alt.7..." AR 3662, at B38-39. The Plaintiff’has rtot shown how, if at

all, reliance on these extrapolations was arbitrary and capricious, Bensman v. United_States

Forest Se_ryice, on which Plaintiffheavily relies, is inapposite. In that case, the Western District of

Missouri held that the Forest Service acted arbitrarily and capriciously in completely ignoring one

of the few studies dome on the roosting habits of’the male Indiana bat. 984 F.Supp. 1242, 1248

(W.D. Me. ] 997). Here, however, Alternative 7K modeling had not yet been completed, and

FWS even attempted to incorporate an analysis of’Alternative 7K by eonduetlng iLq own

extrapolations based on Alternative 7 models. While ESA does require the Corps to provide

FWS with the "best available science," "[a]ll that is required of the agencies is to seek out and

oonsider all existing scientific evidence re2eva~t ~o the decision at hand." _H_ _e_ar~Qoxtdnc. v. U,~

Forest Service, 380 F.3d 428, 426 (gth Cir. 2004). In a challe.~.ge to the Environmental

Protection Agency’s modeling, the D.C. Circuit Court of Appeals held that the EPA,

"[pJossessing imperfect scientific information.., had to decide whether to proceed on that ba~

or to invest the resources to co~aduet the perfect study. It chose to do the former. This is the type

of decision to which this court will generally appiy the deferential standwd of 5 U.S.C. §

16
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706(2)(A).’". American Iron and Steel Institute v, ,I~,P. _A., 115 F.3d 979, 1005 (D.C. Cir 1997).

Accordingly, and on the basis of this deferential standard, the Court he]d that "Petitioners have

not demonstrated to us that the agency’s explanation is irrational. We therefore reject their

contention that use of the model was arbitrary." ld. Similarly, the Court finds that the Corps’

decision to proceed with the imperfect information it had should be accorded the appropriate

deference. Moreover, as discussed above, it is undisputed that the Corps did not complete

modeling on AlternatNe 7R beeaum o fleer of ad~itiomd damage to the endangered sparrow’s

habitat. Specifically, the Corps determined that k "’cannot defer art IOP decision until more

detailed information is available. With the onset of the ~ummer rainy season, deferral era

decision on this matter would likely lead to cunditions that would once again pose potential

negative impacts on critical habitat for he endanger~ sparrow." AR 3666, tab 57. Finally, the

Corps adopted a number of sat~guards in the event of any unforeseen adverse impacts brougta on

by the implementation of Alternative 7R

Armed with the information it did ha~,e, and taking into account the time constraints

imposed by the onset of the rainy season, the Corps did not act arbitrarily or capriciously by

relying on the limited modeling information, Thus, the Court agrees with Defendants that the

Corps’ determination not to postpor~e the implementation of the IOP was reasonable and that it

was not improper for the Corps to rely on FWS’s incomplete Alternative 7R modeling.

B. Failure to Reinitiatc Consultation

The Plaintiff next argues that the Corps was required to reinitiate consultation with FWS

on the lOP once the 7R modeling was completed. P1. Motion at 21. According to FW$

consultation regulations, reinitiation of t;on~ltation is required "[i]t’new information reveals

17
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effects of the action that may affect listed species or critical habitat in a manner or to an extent not

previously considered," 50 C.F.IL § 402.16(b).

The burden, of course, is on the Plaintiff to make a showing that the Corps a~ed

arbitrarily and capriciously in failing to re, i~itiat¢ consultation with FWS upon completion of 7R

modeling. The Plaimiff provides no information to this Court. however, that indicates what n~,v

information was available to the Corps that had not been previously considered, other than to say

"7R modeling." The Record make~ e[~ar, however, that 7R modeling had at lea.qt be~n

considered in FWS’s BO. Furthermore, the Plaintiff‘makes no attempt to illustrate how this new

modeling information "may affect listed species or critical habitat m a manner or to an extent not

previously considered"’

Violation of Section 7(d}

Section 7(d) of the ESA provides: "After initiation of consultation required under

subsection (a) (2) of this sectiotL the Federal agency and the permit or license applicant shall not

make any irreversible or irretrievable comafitment of resources with respect m the agency action

which has the effect of foreclosing the formulation or implementation of any reasonable and

prudent alternative measures which would not violate subsection (a) (2) of this section," Much

like its argument alleging a violation of NEPA, the Tribe argues that ,he Corps improperly

"committed resources" during the consultation process, i.e. it began negotiation and execution of

contracts relating to construction of certain features of MWD and C-111 Projects. PI. Res. at 30.

As the Corps points out, however, "the construction work on the features of the MWD and the

C-I 11 project was not dependent on Air. 71~ but was fully coordinated and approved by the FWS

at the time those projects were approved, Def. Opp. at 24. Atl discussion concerning the

18
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construction of these features had already taken place in the tbrru of a May 1994 Final Integrated

General Reevaluation Report and Environmental Impact Statement (AR 645) and the June 1992

General Design Memorandum and Environmental Impact Statement for the Modified Water

Deliveries to Everglades National Park project (AR 672). Furthermore, eonsultatiort was

completed upon the issuance of the Be, which is dated March 28, 2002 -- the Corps did not begin

construction until March 30, 2002. Pl. Motion at 22, The PIaintiffargues that the Be was not

transmitted to the Corps until April 2, 2002, two days ~ construction began. Nonetheless, it is

apparent that consultation ended when the Amended Be was issued, on March 30, not when it

was physically transmitted to the Corps. ~ Enos v, M~tgh, 616 F.Supp. 32, 62 (D, Haw, 1984)

("Plaintiffs’ final argument is that the Corps has viol.ated 16 U.S.C § t 536(d), which prohibits the

Corps from making ’any irreversibI¢ or irretriev~le ~ommitment of resources’ which has the

effect of" ’foreclosing the formulation or implementation of any reasonable and prudent alternative

measures’ to protect endangered species. This duty, however, exists only while the Corp~ is

consulting wit/~ the Service. This duty is terminated when the oonsultation is terminated, A~ noted

... in Stop H-3 v_.J.,_ewis. 538 F.Supp, 149 (D.Haw.1982), once the Service h~tg isled its

biological opinion (as it has done here), no further eonsultatiort is required").

D__,, Complimaee with the Incidental Take

Section 9 of the ESA, 16 U,S. C. § 1538(a)(l)(B), prohibits the "take" of any endangered

or threatened species in the United States. "THe" is defined as to harass, harm, pursue, hunt,

shoot, wourtd, kill, trap, capture or collect, or attempt to engage in any such conduct, See Ag

3662, at B57. A taking that is ineidemal to and not intended as part of the agency action is not

considered to be prohibited taking under the ESA, provided that such taking is in compliance with

19
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the terms ned conditions of the Incidental Take Statement ("ITS") for IOP operations. 1,~

According to the ITS, the water l~vels in certain pans of~he Everglades cannot exceed certain

levels, See AK 3662, at B58 This requirvment is reflected i~ the ROD, which states that "the

Corpz should adjust day-to-day operatiom to reduce durations and depths of high water within

the southern and eastern WCA 3A as much as possible without t~creasing adverse aft’ect~ to the

sparrow." A,R. 3666, tab 57. Without providing any evidence to meet the difficult burden before

it, the Tribe states that the Corps may not be fulfilling this requirement of the ITS. Pl_ Motion at

23. The Plaintiff has failed to meet its burden of showing that the Corps has acted arbitrarily and

capriciously in this regard.

V. APA (Coun_t _IIl~

The Plaintiff’s primary dais of an APA violation is improper delegation of authority to

the IECR advisory group.6 According to Plaintiffs statement of facts, a team of federal and non-

federal agencies were represented at numerous closed-door meetings facilitated by the United

States Institute for Environmental Conflict Resolution. M~ccosukee Tribe’ s Statement of

Undisputed Facts Relating to Courtts I, II, II1, IV, VIII and XI of the Tribe’s Complaint ("P1,

Facts"), ~I00- ] 10. This "teana" also had access to a restricted webstte and attended a retreat.

While the facts are undisputed with respect to the notions actually taken by the I~CK group,

the parties engage ha a semantical war as to whether the IECR, group selected Alternatbce 7K (and

the Corps "rubber-stamped" that selection), or whether the Corps took the requisite "hard look"

tin Count IX of its Complaint, PlaintiffaUeges a separate "Improper Delegation of
Authority" Claim. The legal analysis and facts supporting the allegation in Count IX are identical
to those in Plaintiff" s APA olaim.
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itselfaRer collaboration with the IECR group. Based on the record, and in light of the difficult

burden for Plaintiff, the Court finds, for the r~asons discussed below, that the Corps properly used

the IECR process.

As a preliminary matter, the Court finds that there was nothing inherently improper in

using [ECR to facilitate the issuance of the lOP FEIS and the corresponding ROD. Indeed, the

Council on Environmental Quality ("CEQ’), the agency charged with. ensuring that other federal

agencies are complying with NEPA, specifically recommended the conflict resolution process that

was followed by these Defendants, ~ 42 U,S.C. § 4244; AR 2434 ("We also recommend that

the Corps and other involved federal agencies seek the services of the U.S, Institute for

Environmental Conflict Resolution to facilitate improved processes for bdrLging these matters to

closure"). In conolusory fashion, the Plaintiffcontends that the lOP EIS advisory group a~ually

made the ultimate decision, but it cites to no section of the administrative record to support this

claim. Rhetoric aside, Plaintiff’s own undisputed statement of facts touts that the purpose ofth~

IOP EI$ group’s meeting was tc "recommcr~d" an IOP alternative. Se_.~e PL Facts ¶ 108.

Moreover, the rather exhaustive procedure followed by the Defendants belies PlaintifPs argument

that the Corps merely "rubber-stamped" the reeommendatiort of the IECR. After the Corps

issued a draR EIS in early 2001, the Corps determined that a round of mediation before the IECR

would be helpful in light of public reaction to the DRI$ Compl. ¶ 33. This led to the issuance of

a supplemental DI//IS, which was released in October 200 l Id__ at ¶ 35 Cornments to the SDI’ES

led to another round of mediation, where Alternative 7R was finally chosen ld_ at ¶ 36. Based

on this record, the Court cannot find that the Corps, ~er two rounds of mediation and three

rounds of publie comment, merely rubber-stamped the decision of the IECR. Furthermore,

2t
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Plainti~s statement that 5 U.S.C. §572(b) restricts the use of a dispute resolution proceeding if

"the matter significantly affects persons or organizations who are not panics to the proceeding" is

simpiy an incorrect reading of the statute, which prefaces that subsection with the statement "’[a]n

agency shall consider not using a dispute resolution proceeding if ...." See PI. Kes. at 9.

Accordingly, this Court cannot find that the Corps’ use of the lOP E1S advisory group was

"arbitrary and capricious."

Plaintiff further suggests that the use of the IF.,CK was improper because the APA

"prohibits exparte communications to ensure that agency decisions, required to be made on an

open public record, are not influenced by private of Mhe-record communications from those

personally interested in the outcome." PI. Motion at 24. In support of this contention, the

Plaintiff cites to a Ninth Circuit case that prohibits exparte cornmunieations "when a hearing is

required to be conducted in accordance with Section 556" of the APA. See portland Audubon

~,oc. v. Endangered Species Committee., 984 F,9-d I534, 1540 (gth Cir. 1993), The Plaintiff has

made no showing that a hearing was reqaired in this easo under Section 556 of the APA.

The Plaintiff next complains that the Corps failed to release preliminary Alternative 7K

modeling before the issuance of the FEIS, The Plaintiffckes to no authority that stands for the

proposition that the Corps was required to submit preliminary modeling before the ~alyai~ was

completed. Indeed, ~t would set a troublesome precedent to allow and indeed encourage a federal

agency to release findings (that may be erroneous) before rrtodeIing is complete.

Plaintiff’s ~a[ argument that the Ad~nistrative Record h~ incomplete becaase it "does not

contain minutes of every private meeting and phone call" is simii~ly without merit, ~s the

Plaintiffhas not even shown that these minutes exist.

22
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Failure to .Conduct Rulemaking (Count IV)

The Plaintiffargues that "it]here is no evidence in the record that [the public involvement]

procedures were properly applied in the development ofthe lOP." P1. Motion at 26. Specifically,

the Plaintiff contends that the Defendams did not comply with the notice and comment provisiotts

of the APA. PI. Res. at 3 I, Corapl. Count IV. The crux ofthiz issue is whether the IOP is

considered a "new" Water Control Plan, or was it merely a decision to deviate from the original.

Plan -- a deviation that is permissible under the terms of the Plan itself. If the lOP is coasielered a

new "rule" or even an amendment of the Water Control Plan, then it is subject to the

administrative requirements of 5 U,S.C, § 552(a)(1), or 5 U.S.C, §553.7 The Corps further

argues that even if the lOP were a new rule, it would be an interpretive "non-legi.qlative" rule that

is not subject to the notice and comment requirements of § 553.

A "rule" is "the whole or part of an agency statement of general or pltrti~ular applicability

and future effect designed to implement, interpre,~ or prescribe law or policy or describing the

organization~ procedure, or practice requirements of an agency ...." 5 U.S,C. § 551(4). Rule

making is the "agency process for formulating, amending, or repealing a rule. 5 U.S.C. § 551(5).

According to the Water Control Plan, deviation from the normal regulation is permitted.

See AlL 648, at 7-14, 7-15. As the Corps points out, if’all dwciatiorts fi-om the Water Control Plan

are treated as "rule~" as the Plai.ntiff suggests should be done, the Corps would be completely

hamstrung to actually initiate or act on any of its permissible deviations (especially emergency

deviations) in a timely manner. In fact, the Water Control Plan suggests the exact opposite iz the

7The Corps claims that even if the Water Comrol Plan is considered a "legislative rule," it
properly complied with § 553.
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event of emergency deviations, requiring the Corps to inform the District Ofl~cc of this deviation

"as soon as practicable." AR 648 at 7-14, The Tribe itself has even requested emergency action

on at least two prior occasions. See_ AR 599; MiccosukeeTr_ib_e v. United Stat¢~, 980 F, Supp at

457. Yet a thirty~day delay is required bat’ore action can be taken if the deviation is to be treated

as the implementation of a new rule. Se=~e 5 U,S,C, § 553(d). To treat these deviations as "tale

making" would be, at the very least, inconsistent with the spirit of the Plan as w¢II as the

expectations of the Tribe prior to the corom(~oement of this ~¢tion. In any went, this Court has

previously held that the water regulation schedules are guidelines, thus "the Corps can deviate

from a water regulation schedule if ~ppropri~t¢." L.ake Wo.rth_Dr_a’Jt~a~e_Dist. v Caldera. ~t ~ ....

Case No. 96-8827-CIV-GOLD (Oct. 7, 1998 Order G-r~ting Summary Judgment in Favor of

Defendant). The Water Control Plan reguhtion schedules ar~ continually referred to as providing

"’guidance," and were written with flexibility in mind. AR 64g, at 7-2, 7-7 ("When water levels

tall below the minimum levels, transfers from Lak~ Okeechobee or the WCA’s are made to meet

water supply, demands;" "it is anticipated that, as more data is collected through the experimental

program, improvem~ts in the operation of the system can be rn~e;" "Average monthly flows..

are subject to the svaihbility of water in the system"), Thus, the Court agrees with the

Defendants that th~ alteration of the water regulating schedules by the lOP was not an

amendment to the Plan and not subject to the rule making provisions of the APA.

VII,_ Federal Advisory Committee Act (FAC.A) (Co_).)~))38II’>

"Through the passage of FACA, Congress sought to recognize the import=into of having

advisory committees to the Executive Branch be completely open to public observation and
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comment," Alab~..m.. a-Tombigbee R, ivers Coalition y,_Dep’t of Interior, 26 F.3d 1103, 1106 (1 lth

Cir, 1994). Under FACA, "it]he requirements advisory committees have to meet include filing a

detailed charter, giving advance notice in the Federal Register of any meetings, generally holding

open meetings, having an officer or emptoyee of the federal government preside over or attend

every meeting, making records available to the public, and if the committee i~ established by

legislation or created by the President or other federal o~cial or agency, beit~g ’fairly balanced in

terms of the points of view represertted and the furtet[ons to be performed’ and not being

’in~tppropriately irtflueneed by the appointing authority or by any special interest.’" Mjc~os_u_ke:e

T ri_h_¢ of !_n.di~_ns of Ftofida v, Southern Ev~glades Rest_oration Alliance, 304 F.3d 1076, 1082

(11th Cir. 2002) (quoting 5 U,S.C.App, 2 §§ 5, 9, 10),

It is undisputed that if the IECR is subject to FACA, there is a FACA violation, The

question is whether the ~CK was subject to FACA at all. The Corps first argues that "the

mediation pro~s~ was not an ’ad’Asory committee’ governed by I:ACA ...." Federal

Defendants’ Reply Memorandum in Support ~fCross-Motion for Sum,mary Judgment ("Def.

Reply") at 16. An "advisory ~oramittee" is defined a~ "any committee., which is established or

utilized by one or more agencies in the interest of obtaiuing advice or recommendations for the

Pre~idertt or one or more agencies or officers of the Federal Government, except that such term

excludes (i) any committee th~tt is composed wholly of fult,time, or permanent part-time, officers

or employees of the Federal C_rovernment," §3, 5 U.S.C.A. App. 2. The Corps primarily argues

that it did not "~tablish" the mediation process or "utilize" the IECR group,

"In order for a committee to be established by an agency, it must be ’directly established’

by the agency?’ people for the Ethical 37re~rnent q.f.Animalsjl%e_v. Ba~shefsk’v, 925 F, Supp.
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844, 848 (D.D.C. 1996); p..h.ysi~:jans Coramj_tt.ee for Responsible Medicine v, HgriDko, 285

F.Supp,2d 430, 443 (S.D.N.Y. 2003) (same). The Supreme Court has "squarely rejected an

expansive interpretation of the words, reading ’established? and ’utilized’ aarrowly to prevent

FACA ’from sweeping more broadly than Congress intended." B,,cr.d .y..EPA, 174 F.3d 7.39. 245

(D.C. Cir, 1999) (citing Publie Citizen v, U.S. Dep’t o_[.lUsfice, 491 U.S. 440, 461 (I989)). The

IECR is a Congressionally created group designed to resolve environmental disputes. 20

U.S,C.A. § 5604(8). Based on the allegations of the Complaint and the administrative record, it i~

clear that the conflict resolution group at issue here was orchestrated and created by IECR, and

recommended by CEQ.’ See Compl, ¶ 33 (meeting "conducted" by IEeR); AK 2434 (CEQ

"recommend[s] that th~ CoWs and other involved federal agencies Seek the services of the U.S.

Institute for Environmental Conflict Resolution to facilitate improved processes for bringing these

matters to closure"). The Court agrees with the Defendant that "[b]eeause the Corps did not

conceive of the oordliet resolution process or group, or select its own membership of the group,

the Tribe cannot show that the Corps established the group." Def. Opp. at 34.

"[U]tilized encompasses a group organized by a nongovernmental entity but nonethele~

[is] so closely tied to an agency as to be ameno.ble to strict management by agency officials."

,.&luminum Co. of Amer. v, N_a.tip.nal Marine Fisheries, Service, 92 F,3d 902, 905 (gtll Cir. 1996)

(quoting l~ood_Chem._N_e_ws v. Yo_un~, 900 F.2d 328, 332-3:3 (D.C.cir. 1990)) (internal

quotations omitted). Furthermore, "the utilized test is a stringent standard, denoting ’something

along the line~ of actual m~agement or control of the advisory committee.’" Animal Lega!

"The Court notes that the IECR. was "engaged" by the Corps. ~ AR 2567 at 1. The
Court does not equate "engagement" to "establishment" for the purposes of FACA,
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Defens.~ Fund v,.Shalata, 104 F,3d 424,430 (D.C.Cir.) (quoting Washington Leca[Found.._.v~

Sentencing Cumin’n, I7 F.3d 1446, 1450 (D.C,Cir. 1994)), "[P]articipation by an agency or even

an agency’s’ significant influence’ over a ~ommittee’s deliberations does not qualify as

management anti control such that the committee is utilized by the agency under FACA.

U,S. _EP_-A._ 174 F.3d 239, 245 (D,O.Cir. 1999), The Corps did not control or otherwi~

"actually manage" the IECP,,, Indeed, according to the Imeragency Agreemqent, "the Corps shMI

have no right to any confidential information obtained or generated by the Institute in connection

witk’" the mediation services, and the Corps was required to acknowledge that "the Institute is not

acting as an agem of the Corps, and the Corps shall cooperate with the Institute as needed to

maimain the ~[nstitute’s impartiality." AR 2567, at 2-3 Accorclingly, the Court finds that the

IECK mediation process did not constitute an"advlsory committee" under FACA. Thus, FACA

is inapplicabl~ and the Court will not consider Defendant’s remaining arguments for summary

judgment on Count VIII at this time.

VIII. Intervenors’ Cr~ss,Claims

Intervenors predicate subject matter jurisdiction on the relief sought under the Declaratory

.~udgment Act, ~S~ Cross-Claim, ¶ 1 ("This is an action for declaratory judgment under 28

U.S.C, §§ 2201 and 2202"). In all cases arising under th, Declarato~ Judgment Act, 28 U.S.C. §

2201 (1988), the threshold question is whether a justiciable coutroversy exists..Maryland

Casualty Co... v, Pacific Coal.& Oil C~, 312 U,S. 270, 272 (1941); United States Eir_e_Ins~C0. v.

.Ca.ulkins Indiantown Citrus. 931 F.2d 744,747 (I lth Cir. 1991) (citations omitted). Congress

limited federal jurisdiction under tl~e O~clsratory .ludgmem Act to actual controversies, in
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statutory recognition of’the fact that federal judicial power under Article Ill, Section 2 of the

United States Constitution extends only to concrete "cases or controversies." See

Co-y. ThackcL 454 F,2d $05,807-0~ (5th Cir. I972),

28 U.S.C. § 2201 (a) provides, in relevant part:

tn a case ofactuaI controversy within itsjurlsdiction,., arty court of
the United States, upon the filing of an appropriate pleading, may
declare the rights and other legal relations of any interested party
seeking such declaration, whether or not further relief is or could be
sought ....

’Whether such a comroversy exists is determined on a case-by-cas, basis." Caulkins.Indiarttowt]

931 F. 2d at 947; see air BP Chemicals v: Union .Catbide_Coro.. 4 F.3 d 97.5, 977-78 (Fed:

Cir. 1993) (stating that difference between "definite and concrete" dispute and case not ripe for

litigation is one of degree, determined by totality of circumstances). The controversy mu.~t be

more than conjectural, the case must "touch[] the legal relations of parties having adverse legal

interests," CaulkinsJ.ndiant~wn Citrus. 931 F.2d at 747 (quoting B_r_o~w_n_& Root~ Inc. v. BiE Rock

Cot~., 383 F.2d 662, 665 (5th Cir. 1967)); ~ Hald.er v, Sta~3dard OilCo.., 642 F.2d I07,

1 I0 (5th Cir, 1981) (stating that district courts lack judsdictiotl to express legal opinions based art

hypothetical or academic facts).

For a controversy to exist, the facts alleged, under all the
circumstances, [must] show that there is a substantial controversy,
between parties having adverse legal interests, ofsuftlcient immediacy
and reality to warrant the issuance of a declaratory judgment. The
party who invokes a federal court’s ~tuthority must show, at an
irreducible minimum, that at the time the complaint was filed, he has
suffered some actual or threatened injury resulting from the
defender’s conduct, that the injury fairly can be traced to the
challenged action, and that the inju~ is likely to be redressed by
favorable court disposition-
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Atlanta Gas Light Co. v. Aet,na (~asual~y &_Sur. Co., 68 F,3d 409, 414 (11 th Cir. 1995) (internal

citations and quotations omitted). Furthermore, "[a]bsem a redressable injury a judicial

determination of plaintiffs claim would amount to an advisory opinion prohibited by Article III’s

case and controversy requirement." Glen v, C~l,u,,b Mediterranee. S..A, 365 F.Supp.2d 1263, 1272

(S.D.FIa. 2005) (citing Church v._City of Hunt);vilie, 30 F.3d 1332, 1335 (l lth Cir. 1994)). "While

the Declaratory.Judgment Act confers upon a court the power to "declare the rights and other

legal remedies of any interested party seeking such declaration, whether or r~ot further relief is or

could be sought, 22 U.S,C. § 220l, it does not authorize this Court to issue an advisory opinion

regarding a defendant’s alleged violation of a federal statute." ~ at 1272-73,

The Inter~nors seek one remedy in this action: expeditious impl~m¢ntation of’the so-

called "marsh operational cfiterit~." ~ Intervenors’ Motion, at 36 ("the Court should grant

Intervenors’ Cross-Motion, atxd require Federal Defendams to expeditiously implement th¢ marsh

operational criteria"); NRDC Interver, toredCross-Plaintiffs’ Corrected Combirxed Memorandum in

Further Support of Motion for Summary Judgluent and in Oppositiou to Federal Defendants’

Cross-Motion for Summary Judgm¢nt ("Intervenors’ Opp.") at 44 ("For the foregoing reasons,

Iatervenors request that the Court declare the Federal Defendants to be in violation of the ESA,

CWA, WKDA and APA, and r~quire Federal Defendants to implement the marsh operational

criteria by February 2006"). The Interv~ors a~gue that the U.S. Fish and Wildlife Service

pre.~umed, and indeed premised their approval of Alternative 7K as an additional RPA on, the

implementation of marsh operational criteria. Marsh operational criteria, according to the

lntervenors, requires maintaining the water levels ir~ the reservoir, high enough to decrease

seepage to the east, but not high enough to result in reverse flow of polluted water into the
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Everglades during storms, Imervenors’ Opp. at 12-13, See also, Amended Be at 35

("Furthermore, in order to qualify as a substitute for the water management provision of the

February 1999, biological opinion, RPA, IOP-AJt. 7R. must be implemented as described in the

Interim Operation Plan - Final Recommended Plan (Tab]e 1).. g’). That table, according to the

Intervenors, includes the marsh operational criteria for the "new" Alternative 7P,, structures. The

failure to implement the marsh operational criteria, has led "~o, among other thing, an increase in

pho~poms pollution in the Everglades and a decrease i.n the Sparrow population.

The Corps has indicated multiple times that it is in the process of implementing the marsh

operational criteria in a tlmeframe to be determined. ~ Declaration ofKirnbedy A. Taplln

(detailing steps taken by the Corps to impl~ra~nt the marsh operational criteria); Federal

De~ndants Combined Memorandum in Opposition to Intervenors’ for Summary Judgment and in

Support of Cross-Motion for Summary Judgment ("Def. Response to lntervenors") at I 1 ("The

Corps will take the appropriate steps to implement marsh, operational criteria when they are

agreed upon.through this interagency modeling process"); ~ at 29 ("the Corps has been aotively

working with FWS to develop specific criteria to replace the default 2-t’oot criteria"); Defendants"

Reply Memorar~dum in Support of Cross-Motiort for Summary Judgment ("Def. Reply to

Intervenors") at 1 ("The U.S. Army Corps of Engineers is acting in accordance with the term~ of

the Interim Opera¢ing Plan Final Environmental Impact Statement and Amended Biological

Opinion by following the default marsh operational criteria as it works with the U.S. Fish and

Wildl.if’e Service, the National Park Service, and other stakeholders to identi£3r possible

tefinemetats to the default criteria").

The record ia this ease is voluminous. At no point, however, did the lntervenors seek
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expedited co rtsideration of its motion for summary judgment, which became ripe for review in

November 2005. The remedy the Interv~nors seek -- implementation of the marsh operational

criteria by February 2006 -- ~s flow moot. "[A] case i,~ moot when it.no longer preBents a live

controversy with respect to whiel~ the court car~ gtve meaningful relief. If events that occur

subsequent to the filing era lawsuit or an appeal deprive the court of the ability to give the

plaintiff or appellant’ meaningful relief, then the ease is moot and must be dismissed."

Public !n~erest Research G.~o.uD Cit!~n Lobby, In_c, vr Envir0p...mental Pr, o,t.e.ction Agenc_v_, 386

F.3d 1.070, 1086 (llth Cir. 2004) (citing AIjNaiiar v. Asheroft, 273 F.3d 1330, 1335-36 (llth

Cir. 2001)). See also Ariz_ona._ns for Offi~.al En~zlish v._Arizor)_~, 520 U.S. 43,68, n.22 (1997)

("Mootness has been de~ribed as ’the doctrine of standing set in a time frame. The requisite

personal interest that must exist at the commencement of the litigation (standing) must continue

throughout its existence (mootness)’") (internal citations omitted).

If this Court were to declare that the Defendants violated tee ESA, CWA, WRDA and

APA, the oJnly conceivable remedy -- indeed the only remedy sought by Intervenors -- is

impleme, ntati.on of marsh operational oriterb., The Corps, of course) is in the process of

implementing the marsh operational criteria, Thus, there is no "meaningful relief’ that this Court

can provide. Any order by this Court granting Irttervenors’ Cross-Claims would amount to an

advisory opinion. "If the court cannot relieve the harm of which a plaintiff ¢omplaius, the court

should not take the case; in the obsenee of an effective remedy its decision can amount to nothing

more than an advisory opinion." Wvmbs v. P, epttb.lj.can State Executive Committee of’Florida.

719 F,2d 1072, 1085 (11 th Cir, 1983). Furthermore, the Court is unaware of how far along the

Corps is in this implementation or what the precise timetable is for the implementation, Thus,
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although the Intervenors argue that the Corps mt)s~ expeditiously implement the marsh

operational criteria, the Court is unable at this poirlt to find that the Corps’ delay in implementing

the marsh operationat criteria (which the lntervenors admit were scheduled to first be agreed upon

in November 2005) is in some way unwarranted. Indeed, the Court has no indication as to what

progress, if any, has bee~ made in the past few weeks regarding implementation, lntervenors

entire motion seem.~ to rely on statements by an employee of FWS who stated that she bdieves

that the marsh operational criteria agreed upon irt November 2005 will not be implemented under

lOP. SeeNehler Depo. at 48:22-24 Thus, any delay ig merely hypothetical at this point, not

actual.

IX._ Keme~eg.

The Intervenors argue that the remedy sought by the Tribe would undo the protections

essential to the continued existence of the Sparrow. Intervenors’ Motion, at 2. This Court

previously adopted Magistrate Judge O’Sdlivan’s finding that "enjoining the lOP and returning to

Test 7 operating conditions that gave rise to the development of the IOP would risk returning the

Sparrow to its jeopardy status." DE #141. This finding is of course consistent with the finding of

FWS that the continuance of Tes~ 7, Phase I operations "is likety to jeopardize the co~atkaued

existence of the Cape Sable seaside sparrow and adversely modify its critic~ habitat." AR 223, at

77; Fish & Wildlife Coordination Act Report, at I8-19. It would seem inconsistent, at the least.,

to now adopt the Tribe’s proposed remedy and order the discontinuance of the IOP,

It is clear to this Court that the Corps violated NEPA b3’ failing to issue a SF_,IS after

adopting Alternative 71L Accordingly, the Corp~ mu,~t issue a Supplemental Environmental
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Impact Statement no later than May 15, 2006, Furthermor% and also in furtherance of the goals

touted by NEPA and keeping in mind the ESA’s charge that every agency must "insure that any

action authorized, funded or carricfl out by such agency.., is nat likely to jeopardize the

continued existence of any [listed species] or result in the destruction or adverse modification of’+

designated critiml habitat, the Corps is ordered to file a supplemental brief on (I) its definition of

~’marsh ophrational criteria," (2) its progress in implementing the "marsh operational criteria;" and

(3) a proposed timdine to complete implementation ofth~ marsh operational criteria. The Corps

is directed to file this brief no Iater than April 24, 2006. Both Intervenors and Plaintiffmay

respond to D~fcndants’ brief an or before May 15, 2006+ In these responses, the I ntervennrs and

Plaintiff may raise the prospect of additional r~me~iies, such as th~ rcinitiat[on of consultation with

FWS on IOP, or any other remedies as they see fit.

X._ .C.9;nciu ~.or/.

Based on the foregoing, it is

ORDF_,RED AND ADJUDGED that Plaintifl’Mic¢osukcc Tribe’s Motion for Summary

Judgment on Counts I, II, IlI, IV, VIII and IX of Plaintiff’s Complaint and Incorporated

Memorandum of Law (DE #163) is GRANT]riD IN PART. Summary judgment is GKANTED

with respect to Count I of Plaintiffs Complaint and DENIED with respect to all remaimag counts.

It is further

ORDERED AND ADJUDGED that Federal Defendants’ Combined Memorandum in

Opposition to Plaintiffs Motion for Summary Judgment and in Support of Cross-Motion for

Summary Judgment (DE #167) is GtLAN’fED IN PART. Summary juflgmcnt is GRANTED with

respect to Counts 11, IlL IV, VIII and Ix of Plaintiffs Complaint and DENIED with respect to
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Count 1. It is further

ORDERED AND ADJUDGED that NRDC Intervenors’ Opposition to Miccosukee Tribe

of Indians’ Motion for Summary Judgment and Intervenor¢ Cross-Motion for Summary Judgment

Against Federal Defend~.nts and Incorporated Memorandum of Law (DE #172) is DENIED. It is

further

ORDERED AND ADJUDGED tlaat Federal Defeadant~’ Combined Memormadum in

Opposition to NRDC Intervenors’ Motiott for Summary Iudgraent and in Support of Cross-

Motion for Summary Judgment on Intervenors’ Cross-Claims (DE #188) is GRANTBD. It is

further

ORDERED AND ADJUDGED that, in light of this Court declining to reach the merits

of Intervenors’ CWA Claim, PlalntiffMieeosukee Tribe’s Motion to Strike Defendants’ Exhibit 6

and Arguments Based on it aud Incorporated Memorandum of L~w (DE #227) is DENIED AS

MOOT. It is fix~er

ORDERED AND ADJUDGED that, ~onsistent with this Order, the Corps shall issue a

Supplemental Environmental Impact Statement at) later than May 15, 2006. It is further

ORDERED AND ADKIDGED this Court will reserve jurisdiction to determine the

applicable remedies for a period of six (6) months.
9 1o

//~. -MI’CI~L MOORE --
/ UNITED STATES DISTRICT JUDGE

ec: All counsel of record


